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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-8, 11-13, 23-24, 27-29 rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claims 1 , 28 and 29 recite the limitation "the tubular body". There is insufficient 
antecedent basis for this limitation in the claim. Applicant has mentioned this limitation 
only functionally or in the preamble and it is not positively claimed. 

Claim 28 recites the limitation "the vertebral implant" in 12. There is insufficient 
antecedent basis for this limitation in the claim. Applicant h as mentioned this limitation 
only functionally or in the preamble of the claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 23-24 and 27-29 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Zacuoto (US Patent 6,692,495). Zacuoto discloses an axle (40) defining 
a first axis and having a proximal end (towards the gear end, Fig. 3) and a distal end 
(opposite) and wherein the axle is adapted to rotate about the first axis, a first gear and 
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a second gear (50, Fig. 3) connected to the axle and also wherein a first gear is adapted 
to rotate about the first axis, and wherein the gears are attached to the proximal end of 
the axle. A second gear rotates about a second axis (axis shown in Fig. 3). See below. 



30 200 




31 35 36 50 40 

FIG.3 

It is noted that the top portion of 50 shown above is considered the second gear 
and the second bottom portion (arrow) is considered an engager device with a toothed 
section. This engager device is fixedly secured to the gear and has conjoint rotation 
therewith about a second axis. Fig. 4 shows a top view with teeth or cog-shaped 
projections that extend outwards and that are capable of engaging an implant. These 
sections rotate the implant portion (30/35). Each end could be considered a plated 
portion and a threaded connection moves them relative, and further has an outer casing 
(200). 



Application/Control Number: 10/663,554 Page 4 

Art Unit: 3775 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8 and 11-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Zacuoto in view of Mauldin (US Patent 5,732,992). 

Zacuoto discloses the claimed invention except for moveable arc portions with 
substantially smooth surfaces. Mauldin discloses moveable arc portions (4/8) that have 
substantially smooth surfaces (on the inward facing sides). These moveable portions 
are designed for grabbing a prosthesis that is useable for insertion. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
construct the device of Zacuoto having at least moveable arc portions with smooth 
surfaces in view of Mauldin to have improved accessibility and control over prosthesis 
insertion. 

Response to Arguments 

Applicant's arguments with respect to claims 1-8, 11-13, 23-24, 27-29 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES L. SWIGER III whose telephone number is 
(571)272-5557. The examiner can normally be reached on Monday through Friday, 
9:00am to 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JAMES L SWIGER/ 
Examiner, Art Unit 3775 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 
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